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In 2011, following an internal review of tax disputes and their outcomes, HM Revenue & Customs (HMRC) introduced the use
of alternative dispute resolution (ADR) procedures including the use of facilitative mediation in the resolution of certain tax
disputes. As a result of a series of pilot studies in 2011/12, the procedures were embedded by HMRC in September 2013 into
their Collaborative Dispute Resolution (CDR) Programme covering all taxes and all taxpayers and are now regarded by HMRC
as an integral part of managing their relationship with taxpayers.

Overview of Topic

1. HMRC's Litigation and Settlement Strategy ("LSS") was first published in 2007 but revised with a refreshed version
and a 47-page Commentary in April 2012. It set out a framework for achieving a fair and even-handed resolution of
tax disputes which were defined very widely as being any difference of view of what is the "right tax at the right time".

2. The Commentary was revised in November 2013 and again in October 2017. HMRC also published extensive guidance
to HMRC staff on the use of ADR in large and complex cases and established a dispute resolution unit ("DRU") to
develop an ADR programme and review the LSS.

3. During 2011/2012, the DRU ran a number of pilot studies to introduce ADR techniques to tax disputes applying the
extensive guidance set out in the LSS Commentary and ADR Guidance.

4. The three core principles were: maximising revenue; reducing costs; and improving customer experience. Underpinning
all three principles was the adoption throughout the process of a more collaborative approach.

5. The ADR Guidance covered what sort of cases are (and are not) suitable for ADR, who within HMRC decides whether
or not ADR is appropriate in a particular case, described the typical ADR timetable and process issues and had a number
of useful annexes containing more detailed guidance and templates to assist the process.

6. That Guidance was withdrawn and archived in 2015, with many of its recommendations for how to conduct and manage
disputes adopted and adapted in new HMRC guidance and published on a dedicated website including an online ADR
application form.

http://www.hmrc.gov.uk/practitioners/lss.pdf
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7. In recent years HMRC have divided the way ADR is administered between cases involving small business and
individuals and larger business and complex cases where usually there is a Customer Compliance Manager or Dedicated
Caseworker at HMRC involved in the matter.

Background

8. In 2007, HMRC had published their Litigation and Settlement Strategy (LSS). It was a five-page document setting
out their strategy for how they would exercise their care and management powers in respect of the collection of tax
where there was a tax dispute. It set out the circumstances and parameters in which a dispute would be settled without
recourse to litigation and those in which litigation would be the inevitable end result.

9. The principal objective was to provide a level playing field for HMRC's approach to disputes - treating all taxpayers
the same and even-handedly. No longer would "deals be done"; nor compromise agreements reached by "splitting the
difference". There would need to be some tenable legal basis for reaching a settlement agreement without requiring a
judicial determination to make such a result good in law and not vulnerable to being treated as ultra vires (Al-Fayed
v Advocate General for Scotland [2004] S.T.C. 1703).

10. Although the objective and principles were sound and the LSS itself stated that issues should be resolved in a non-
confrontational and collaborative way, the absence of any accompanying guidance or HMRC staff training as to how,
in practice, the LSS would or should be administered, resulted in the perception - some say the reality - that HMRC
adopted a strict and aggressive approach and were "litigation hungry". As Dave Hartnett, then HMRC Permanent
Secretary for Tax, said in a Financial Times interview (August 2010):

We got it a bit wrong in the way we explained it to our people. They thought it was a great sword of justice.

11. In 2009, after an extensive review, HMRC published an internal 86-page Report "Improving Dispute Resolution - report
of the review of tax disputes" containing some 35 recommendations. These included the need to focus on working
relationships with customers and their agents/advisers; greater clarity of the roles of HMRC officers in resolving the
ambiguity on decision making powers within HMRC; and the need to spend more time on establishing the facts and
moving to resolution rather than focusing on debating principles. To illustrate this point, the writer was involved in
one case where the CRM had said to the Tax Director of a large multinational that HMRC "does not work to suit the
customer's own timetable", a reaction which the HMRC Director of Large and Complex Business at the time said was
a disproportionate reaction, far removed from HMRC's declared approach.

12. The recommendations in the Report also contained a proposal to consider the application of Alternative Dispute
Resolution ("ADR") techniques including the use of mediation in resolving tax disputes.

13. ADR had been firmly established in commercial litigation as an effective means of resolving such disputes, with a
requirement now that parties consider its application before resorting to judicial means - the courts or arbitration - for
resolution. And it is also used in other areas of conflict (e.g. family and workplace disputes).

14. Could it be used in a tax dispute? The dynamics here are very different. Fundamentally the disagreement is between a
private individual or entity and the State; not between commercial entities or private persons.

15. The Report received support from Ministers and senior HMRC officials and a Dispute Resolution Unit ("DRU") was
established to develop an ADR programme and review the LSS.

16. In 2011, the DRU devised two pilot studies to introduce ADR techniques to tax disputes: the first one covered over
150 disputes in direct and indirect tax involving small and medium-sized businesses: the second, comprised 15 large
or complex business cases.

http://www.hmrc.gov.uk/practitioners/lss.pdf
http://uk.westlaw.com/Document/I543E7DD0E42711DA8FC2A0F0355337E9/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/I543E7DD0E42711DA8FC2A0F0355337E9/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
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17. The pilot studies used the application of mediation techniques involving a third party to facilitate the discussion between
taxpayers and HMRC officials concerned with the case. In the majority of small and medium-sized business cases, the
facilitator was an HMRC officer trained in mediation techniques but with no previous involvement in the case.

18. The outcome of the two-year trial was encouraging and positive and, as a result, ADR became an integral part of the
way HMRC does business.

19. Details of each study, including a description of their objectives, achievements and statistical evaluations can be found
at the following HMRC website links, for the ADR pilot for large or complex cases which started in 2011; and here
for the ADR pilot for SMEs and individuals.

20. At the same time, the original LSS was "refreshed" and in June 2011 republished in draft together with 45 pages of
guidance.

21. That publication was accompanied with 47 pages of draft guidance to HMRC staff on the use of ADR in large or
complex cases (and was followed with a comprehensive training programme later that year for senior HMRC staff).

22. The "refreshed" LSS and its guidance was more balanced and less strident in tone. It identified three core principles
being the keys to change: maximising revenue; reducing costs and, perhaps surprisingly, improving customer
experience. It is this last core principle which is fundamental to producing a shift in approach on the part of HMRC
to dispute resolution in its widest sense.

23. The "refreshed" LSS therefore had, at its heart, the need for a collaborative approach to disputes right from the start,
with a range of ADR techniques playing a key role in their resolution.

24. In an article in Tax Journal at the time (April 2010), Dave Hartnett had said:

Behavioural changes are needed to make ADR work well. Taxpayers have to change, their advisers have to change,
the tax administration has to change most.

Governance

25. In November 2013 as a result of criticism as to the way it was resolving more complex and high-profile cases, HMRC
introduced a governance process involving a number of governance bodies chaired by a newly appointed Tax Assurance
Commissioner (see Governance below for further detail).

LSS and its Commentary

26. A final version of the LSS and its Commentary was published in April 2012. The Commentary was updated and further
revised in November 2013 and refreshed with a further revision in October 2017 ("the 2017 Commentary"). The 2017
Commentary restates the original framework for achieving a fair and even-handed resolution of tax disputes. This
clearly goes wider than issues which are in a formal dispute process.

27. It defines a tax "dispute" very widely: any difference of view of what is the "right tax at the right time" and covering
enquiries into return, audit, pre-return work (pre-/post-transactions), and HMRC's legal interpretation. Significantly, it
expressly stated (now at s.5, p.23, 2017 Commentary) that:

HMRC does not have a monopoly on understanding how tax law applies to a particular set of facts.

28. It offers guidance to HMRC staff on techniques for minimising the scope for disputes, how to engage in them; and
handle them, describing in s.5 (on p.19) the concept of "collaborative working" with the benefits to be derived from

http://www.gov.uk/government/publications/alternative-dispute-resolution-in-large-or-complex-cases-pilot-evaluation-summary
http://webarchive.nationalarchives.gov.uk/20140206152535/http://www.hmrc.gov.uk/adr/summersgill.htm
http://www.gov.uk/government/publications/litigation-and-settlement-strategy-lss
http://www.gov.uk/government/publications/litigation-and-settlement-strategy-lss
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fostering a non-confrontational approach. There is then a whole section on how to resolve disputes and the approach
to litigation.

29. The further revision published in November 2013 to the LSS Commentary included two important passages.

30. First, it updated the section dealing with HMRC governance procedures to take into account HMRC's Code of
Governance.

31. Secondly, the Commentary sought to clarify HMRC's position in respect of the settlement of multi-dispute cases. New
wording was inserted stating that each separate dispute should be dealt with on its merits with no "package deals" being
agreed where, say, HMRC might concede one dispute in return for the taxpayer conceding another.

32. However, in deciding on a settlement covering a number of disputes, this should "include any genuine interaction"
between the disputes. It is therefore possible, but only in exceptional cases, for HMRC to concede a dispute even if
they would expect to succeed in litigation, in order to resolve a multi-dispute case, but these circumstances are likely
to be rare in practice and would be subject to the appropriate governance procedures.

33. When the LSS was first published in 2007, its wording suggested there was more scope for taking into account the
significance of there being a number of disputes when determining how to arrive at an overall settlement of all of them.
The refreshed and current version of the LSS makes it clear that the starting point is for each dispute to be considered
on its own merits, independently of any other dispute current at the time with the taxpayer.

34. The 2017 Commentary containing the LSS (on p.4) can be found here. The revision for the LSS Commentary published
last year (October 2017) not only retained the revisions described above to the earlier versions but also included some
updates to take account of changes to HMRC's business strategy and governance arrangements since the first LSS
Commentary was published in 2011:

 The extension of the definition of 'dispute' so that it covers situations where HMRC needs more information to
form a considered view, as well as the cases where there is a clear difference in view (although the LSS retains
a number of references to a dispute being concerned with a disagreement).

 A change of emphasis on the expected criteria for HMRC to settle a case (where previously the LSS referred
to 'maximising revenue flows', the new LSS generally instead refers to "securing the best practicable return
for the Exchequer").

35. The 2017 Commentary confirms HMRC's commitment to and preference for collaborative working with the taxpayer,
as well as its openness to ADR. It is generally briefer and more direct. However, a substantial new section has been
added to set out HMRC's approach to settlement where there is a range of potential outcomes to litigation. This explains
that:

 Where the alternative outcomes are relatively equally likely, the relevant considerations for HMRC to choose
the appropriate outcome include not only the absolute amounts at stake in each alternative, but also the
taxpayer's past and potential future behaviour, as well as the question of precedent value.

 Where there is a range of unconnected specific outcomes (e.g., discrete outcomes which may be likely
depending upon the view of the facts taken), HMRC should not settle for an amount which is not one of those
likely outcomes.

 Where HMRC has a number of different arguments which produce different results, it should generally decide
on the likely outcome that would be found by the Tribunal.

 Exceptionally, even where HMRC's chances of success are good, it may not pursue a risk for earlier periods
where the taxpayer agrees to adapt their practices to conform to HMRC's understanding of the law and is seen

http://assets.publishing.service.gov.uk
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to put those changes in place. In such rare cases, the new guidance states that 'HMRC not pursuing liability
for earlier periods may meet the requirements for HMRC to pursue the maximum revenue at least cost'.

 Where public law matters (such as legitimate expectation) are relevant in a dispute, these should be factored
into HMRC's approach to resolution.

 Remedies under double taxation agreements should not affect HMRC's approach to litigation or settlement as
these are separate to identifying the correct position under UK law.

What is ADR?

36. The essence of commercial, domestic and workplace ADR is that a third party is brought in with the agreement of both
parties either to determine the dispute (as an arbitrator) or facilitate a bilateral agreement (as a mediator).

37. In the context of a tax dispute, however, ADR has focused on mediation including facilitated discussions - both of
which are forms of Collaborative Dispute Resolution ("CDR") - rather than arbitration which is part of the judicial
court process.

38. This article describes the processes involved in mediation and facilitated discussion in more detail below.

39. The use of ADR in commercial disputes is well established and its acronym - ADR - well known, although the word
"alternative" is a bit of a misnomer, certainly in the context of tax disputes, where the word "appropriate" would be
more representative of the process involved and reduce the risk of any suggestion it produces special arrangements at
the margins of (or beyond) the scope of the LSS and the discretionary "good management" powers of HMRC and the
recently established Governance Protocol.

40. Although the ADR guidance was primarily aimed at providing practical guidance to HMRC staff on the use of ADR
in large and complex cases, as a published document it provided taxpayers and their advisers with a comprehensive
description of how HMRC saw this policy operating.

41. Although that Guidance has been withdrawn and is archived, its principles are still very much followed in practice in
the dispute resolution management process. Many of those principles are now found in current guidance on the ADR
process entitled "Tax Dispute: Alternative Dispute Resolution" first published in 2014 and updated on 3 February 2016
when contact details were added to the "How to ask for ADR" section, on 8 July 2009, when a "What you'll need"
section was added and the "What happens next" section updated to reflect changes to the process. A further update was
released in 2020 to align the process with Judge Sinfield's Practice Statement under Rule 3 published on 15 June 2020
(see below) Use Alternative Dispute Resolution to settle a tax dispute.

42. Additional online guidance to provide more information on whether ADR is appropriate for the taxpayer was first
published in 2014 (and updated in 2020) in a HMRC Factsheet ("HMRC ADR Factsheet"), ADR-CC/FS21 Factsheet.

Where ADR might (and might not) be suitable

43. ADR can apply to a dispute in respect of any of the range of direct and indirect taxes and for any taxpayer from large
multinationals to small and medium-sized enterprises, sole traders, partnerships and private individuals.

44. ADR can be particularly useful in the following circumstances where:
 the parties are unclear or unable to articulate the points in dispute;

 the parties have taken entrenched views or relationships have become strained;

http://www.judiciary.uk/wp-content/uploads/2020/06/200615-FTT-Tax-Chamber-Practice-Statement-on-ADR-1.pdf
http://www.gov.uk/guidance/tax-disputes-alternative-dispute-resolution-adr
http://www.gov.uk/government/publications/compliance-checks-alternative-dispute-resolution-ccfs21
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 there is a dispute over facts (particularly in fact heavy cases);

 communications have broken down between the taxpayer and HMRC;

 a dispute appears to be the result of a misunderstanding;

 the taxpayer wants to know why HMRC has not agreed evidence they have been given and why they want
to use other evidence;

 the taxpayer is not clear what information HMRC has used and thinks they may have made wrong assumptions;

 HMRC need to explain why they need more information from the taxpayer;

 there is no dispute over any technical analysis but the parties need to agree the methodology to quantify liability;

 there are "non-tax" issues with no precedent value or wider impact.

45. The Guidance lists the following circumstances in which ADR would not be suitable :
 the resolution of the disputes could only be achieved by departure from an established "HMRC" view on a

technical issue;

 there is doubt over the strength of evidence and HMRC wants to test it by cross-examination at a tribunal;

 an issue needs to be clarified judicially so that the precedent gained can be applied to other cases;

 the customer does not appear to be working collaboratively with HMRC.

 complaints and disputes about HMRC delays in using information or giving the taxpayer misleading advice;

 debt recovery or payment issues;

 disputes about tax credits;

 disputes over default charges;

 automatic late payment or late filing penalties;

 PAYE coding notices;

 Extra-Statutory Concessions;

 cases that HMRC's criminal investigators are dealing with;

 pension liberation schemes;

 high income child benefit charges;

 disputes about the national minimum wage;

 accelerated payments and follower notices;

 cases the First-tier Tax Tribunal have categorised as "paper", "default" or "basic"; and also

 the customer does not appear to be working collaboratively with HMRC.
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46. This last point goes to the fundamental question of trust (and the level of trust needed) between the parties.

47. In September 2012, HMRC published two Reports on their pilot study programme for large or complex cases and
SMEs and individuals. The reports confirmed the success of the pilot studies and announced that ADR will now be a
permanent feature of the LSS programme with HMRC developing a "business as usual" model and a further refinement
of the dispute resolution guidance and published materials.

When is the best time to engage the ADR process in any disputes?

48. The most frequent situation in which ADR can offer the best way forward is where it appears to either or both parties that
little progress has been made despite their best collaborative attempts to do so or even because of the absence of genuine
collaboration "best practice" as set out in the 2017 Commentary (see s.5 "What is collaborative working" at p.19).

49. Unless the case is one which has elements which make it unsuitable for ADR (see above) the introduction of an
independent third party trained in mediation techniques can be the very catalyst to bring the parties together.

50. Although the original ADR Guidance appeared to suggest there was a rigid structure to the process, in fact there is
no reason why either party, taxpayer and HMRC officer, cannot between them seek to re-engage in a matter that has
stalled, adopting the collaborative working "best practice" guidance set out in the 2017 Commentary. In this respect,
ADR is only part of a continuum in the new CDR holistic approach to dispute resolution.

51. However, there are many situations where the involvement of a third party "neutral" person, independent of the dispute,
can be the very catalyst to produce that re-engagement and get the stalled negotiation back on track.

52. In these circumstances, either the taxpayer or HMRC officer can suggest the use of ADR and follow the processes
set out in Guidance. In the case of a large business with an HMRC Customer Compliance Manager or a Dedicated
Caseworker, the taxpayer should first contact that person to discuss ADR. For small and medium-sized businesses or
if an individual has complicated tax affairs, there is an online form to send to HMRC or if the taxpayer has an agent
or tax adviser they can do this on the taxpayer's behalf. In these latter circumstances, ADR is applied for using the
online form. On its receipt the application will be allocated to an HMRC mediation-trained facilitator who will consider
its merits liaising for that purpose with all the stakeholders being the customer, the advisers, the HMRC Compliance
Team and, if engaged, HMRC Solicitor's Office. Where there are concerns about whether mediation will be effective
the case is referred to an ADR Governance Panel to decide whether the offer ADR. HMRC will let the applicant know
within 30 days of applying if ADR is right for resolving its dispute. In those circumstances the taxpayer will be asked
to complete a Memorandum of Understanding, which sets out the process and confirms the taxpayer's agreement to
take part. If at any time the terms of the agreement are not followed, HMRC can remove the dispute from the process.
If the taxpayer or their adviser is not sure whether ADR is right for its dispute and needs more information, they can
refer to the ADR-CC/FS21 Factsheet.

53. That application could involve the use of the facilitated discussion process or an immediate reference to mediation.

54. All ADR applications that are recommended for rejection must follow strict governance procedures. Any decision to
reject an application must be agreed by a panel made up of independent HMRC mediation-trained officers.

Facilitated discussions

55. During the course of the pilot study process, it became apparent in the way in which cases were being resolved, that a
process stopping short of formal mediation but benefiting from the use of an independent third party trained in mediation
techniques could be useful to bring efficiency to the process of agreeing a taxpayer liability.

http://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/655344/HMRC_Resolving_tax_disputes.pdf
http://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/655344/HMRC_Resolving_tax_disputes.pdf
http://www.gov.uk/government/publications/compliance-checks-alternative-dispute-resolution-ccfs21
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56. Although when first introduced such a process was sometimes formalised through the use of a facilitation agreement
entered into between the parties, a less formal structure was (and now is) often agreed when the parties engage in the
process either with a single facilitator or two facilitators, one appointed by each side, who then work together. In the
case of a small and medium-sized dispute, in practice a single facilitator is usually appointed from the pool of HMRC
trained mediators, none of whom have had any prior involvement in the case in dispute.

57. The process is expected to be relatively short and should be concluded within a three-month period. It is confidential,
conducted on a "without prejudice" basis, and consensual.

58. The parties are encouraged to work together and to adopt a resolution mindset, agreeing at the outset that:

Meetings are to be conducted expressly on equal terms recognising the dispute as a shared issue which the parties
have a shared interest in resolving.

59. The facilitator(s) agree a timetable and can use a decision tree approach to draw out and identify and agree the issues
in dispute and the order in which they should best be addressed. Some might be more important than others: or depend
for their resolution on what can be agreed in respect of other issues. Unless the facts can be agreed, how can the law
be applied to them? Even assuming the law is also agreed?

Mediation

60. Where a facilitated discussion engagement is accepted, it is not expected that mediation will follow, although a request
for mediation can be made as part of the facilitated discussion process.

61. Mediation has been defined by the Centre for Effective Dispute Resolution ("CEDR") as:

A flexible process conducted confidentially in which a neutral person actively assists parties in working towards
a negotiated agreement of a dispute…with the parties in ultimate control of the decision to settle and the terms
of resolution.

62. The important points to stress about this process are these:
 each party is in control of the process and its outcome, unlike the position with a judicial arbitration;

 the role of the mediator is to challenge assumptions and test strengths and weaknesses of each of the parties'
positions and help clarify their interests and needs underlying the negotiating position and provide a channel
of communication for that purpose;

 the process involves joint and separate sessions which the mediator has with each party, with all sessions being
confidential to those present. In this way, each party can feel confident in its ability to speak openly with the
mediator who in turn can encourage each party to "look in the mirror" and focus on what is there, not what
they want or hope to see;

 in many cases, what appears to be an intractable dispute has arisen because one or both sides have adopted
an entrenched position, but that on reflection jointly with the mediator, the two opposing positions may not
be irreconcilable;

 a mediator can often resolve many if not all of the issues, testing each side's position with them, and then start
to introduce the views of the other side, but only where consent to do so has been obtained;

 a mediation can often uncover a wider range of possible resolutions to those generated by the traditional
negotiating process without detracting from the statutory correctness of the result and in that way "enlarge the
pie" which is a process not open to the courts. By way of example, agreeing for an audit year that the agreed

http://www.cedr.com/
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transfer pricing methodology should apply to subsequent years up to the date of the mediation and, for future
years, to consider an Advance Pricing Agreement;

 at best, the outcome is a settlement. At worst, the parties are better prepared for litigation since they should
have reached a better, deeper and earlier understanding of the facts and legal issues that remain in dispute and
to jointly identify, articulate and agree the key questions that need to be resolved.

63. The mediation process is relatively short, confidential, conducted on a "without prejudice" basis, and should normally
be concluded within a six-month window from the agreement reached to proceed with it.

64. Unlike other mediations, the ability of HMRC to engage in the widest possible range of settlement proposals is
constrained by their powers of "good management" which have been judicially determined and the practice set out in
the "refreshed" LSS.

65. Where a sole external mediator is appointed by both parties a mediation agreement will usually be negotiated and signed
by both parties on or prior to the mediation day. It sets out a number of factors including the basis on which either side
have authority to conclude a settlement and what further governance procedures are involved in that process.

66. In this respect, HMRC published in November 2013 a Code of Governance for resolving tax disputes which informs
and affects the decision making processes which can be applied by HMRC officers in reaching a settlement of any
dispute (see "some final observations" below).

67. The mediation usually takes place on one day, although if it fails to resolve all the issues, the parties can agree to further
meetings whether or not on a mediated basis, where they believe the issues are likely to be resolved at that stage, having
given further thought to matters that have arisen on the day.

68. What developed as a Dispute Resolution Technique for large and complex cases - in preference to the single day
mediation - is the use of facilitated structured discussions. Here, two mediation trained facilitators - an HMRC Officer
for the HMRC team and another professional for the taxpayer - organise a series of structured discussions between
the parties. They apply mediation techniques over a series of days and weeks, using "decision tree" methodology to
unwrap and examine the issue, applying collaborative mind-set in joint meetings, and working together to identify a
solution. These are typically complex cases where there would be little realistic prospect of resolving all issues in a
single mediation day.

69. In 2017 HMRC's management of the CDR Programme was reorganised with overall responsibility for it moved from
the DRU to the renamed Tax Strategy and Professionalism Unit of HMRC and its Tax Assurance and Resolution Policy
("TARP") Team with day to day responsibility given to the Customer Compliance Manager or Dedicated Caseworker
who should first be contacted to discuss the possible ADR case by any large business with small and medium-sized
businesses or individuals with complicated personal tax affairs applying for ADR using the online form.

70. Mediating with the State, in the form of a statutory body such as HMRC, is very different from mediating with
a commercial counterparty. And taxpayers and their advisers need to be aware of this difference and the possible
implications that could arise as a result which they need to take into account when deciding whether or not to participate
in the mediation. Two examples illustrate this difference:

 Firstly, concerns have been raised by some commentators that HMRC may use the mediation as a "fishing"
exercise to obtain information that it cannot obtain through its statutory powers. In UK tax law, there are
provisions enabling HMRC to serve information notices on taxpayers or third parties seeking facts and
information about a taxpayer's tax affairs. However, HMRC may have insufficient information to draft such
notices as precisely as is required to make them legally effective. Although information disclosed in a mediation
is subject to the confidentiality restrictions agreed between the parties, it would still have been disclosed -
knowledge cannot be "undone" - and HMRC would then use that knowledge to serve information notices on
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the taxpayer if the dispute did not settle at the mediation. The concerns are that HMRC could, through the
mediation, obtain this detailed information.

 Secondly, HMRC have overriding powers to provide information to tax authorities in non-UK jurisdictions
pursuant to tax exchange agreements and double tax treaties. What is HMRC's position regarding
confidentiality in the mediation in the light of these overarching duties? HMRC have not come to a conclusion
about this and there is a question whether they will be able to do so with certainty. So it is important in a dispute
with an international dimension (e.g. transfer pricing) that this point is brought to the attention of a taxpayer,
early in the process, who can then consider whether HMRC's inability to ensure absolute confidentiality over
information that is provided in the mediation, is something that would influence the taxpayer's participation
in the mediation.

Choosing a Mediator

71. The parties should discuss what form of mediation is most suitable for the particular case and whether there are any
particular individuals who might be appropriate to mediate the issue. Most mediations involving tax disputes will be
facilitative where the mediator works with the parties to help them find a solution rather than evaluative, or involving
a non-binding expert determination.

72. The HMRC TARP Team (see above) is available to advise on what might be the most appropriate form of mediation
and also help suggest a suitable mediator.

73. The mediator should be a neutral, independent third party respected by both parties, having proven negotiating skills
and the ability to build trust and confidence. In the case of a tax dispute, the writer believes a mediator should have
experience and knowledge of tax and a reputation in the tax community. Whilst the mediator's role is not to find or
offer his own solution to the issues, having an understanding of the technical issues in dispute should help the process.

74. HMRC have now trained over 50 officers (including large business unit specialists) in mediation techniques and a
similar number of tax practitioners - lawyers and accountants - have also undertaken such training. Most have attended
the course run by CEDR and their names can be found on the CEDR website. CEDR also have appointed a tax panel
of mediators.

75. In September 2015 HMRC developed a mediation training course designed on accredited models. Early in 2016 the
tendering process for the training programme was successfully concluded and now HMRC run an externally accredited
training programme enabling them to train many more of their staff with specific facilitator mediation skills as part of
a bespoke professional training programme.

76. Although the use of a sole external mediator was common when ADR was first introduced, under the HMRC's ADR
Service all cases are now allocated to one of the HMRC mediation-trained facilitators who are responsible for mediating
the majority of all the small businesses and individual cases.

77. Where the case is for a large business or has more complexity, the taxpayer often appoints their own mediator or
facilitator to work alongside the HMRC facilitator or by agreement with HMRC act as co-mediator or co-facilitator.

The CDR Programme - some observations

78. At the time when the "refreshed" LSS was first published in draft in 2011, there was concern that in advocating a more
collaborative approach and having regard to "customer experience", HMRC were going "soft" and could be criticised
for not properly exercising their statutory powers in connection with the collection of tax. There was also a nervousness
as to how, in practice, ADR would work.

http://www.cedr.com/solve/tax-panel/
http://www.cedr.com/solve/tax-panel/
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79. In this latter respect, the 2011/2012 pilot studies produced successful results measured on a variety of bases: collection
of tax, efficiency in process, certainty for both sides, better working relationships and cost reductions (again, for both
sides).

80. As regards the first point, whilst no one can criticise an approach which seeks to treat similar taxpayers even-
handedly, there was a concern that the LSS and its Commentary fell short of recognising the extent of HMRC's "good
management" powers for both the collection and management of revenue set out in s.5 Commissioners for Revenue
and Customs Act 2005. Those powers have been described in the following terms:

that the Commissioners have to balance the duty to collect the taxes which Parliament has decreed shall be paid
with the principles of good management. It means they have the discretion not to collect the full amount of tax
due where that would give the highest net return that is practicable, having regard to the costs of collection and
resources available.

81. The LSS therefore narrowed the range of reasonable outcomes that HMRC may decide to use as a basis for settlement,
particularly in the context of the issue of "splitting the difference".

82. This is mainly due to the fact that:
 as an exercise of HMRC's discretion in deciding how to best manage and collect tax in the context of dispute,

it does not fully set out and make best use of all the factors relevant to the exercise of HMRC's discretion; and

 it fails to consider HMRC's discretion to forego the collection of revenue where this would lead, overall, to the
best net return, having regard to relevant factors such as the staff available to HMRC and the cost of collection.

83. It is interesting that in its report "Settling Large Tax Disputes" published in June 2012, the National Audit Office
examined five settlements, all of which were found to be reasonable in the context of the Commissioner's duty of
good management, although in respect of one they stated "it is not clear that this is compatible with the litigation
and settlement strategy". Were this aspect of HMRC's discretion specifically addressed in connection with HMRC's
discretion in deciding whether to litigate or to seek agreement, the range of reasonable solutions open to HMRC would
likely be wider than is currently the case under the LSS.

84. During 2013, HMRC considered the NAO observations. In particular, the need to clarify HMRC's approach to a case
involving multiple complex issues in dispute, where interdependency is inevitably created between them, so that the
best outcome for the Exchequer may be achieved by conceding HMRC's position on an issue if that means the position
on other issues is accepted.

85. In his July 2013 Report, entitled "How we resolve Tax Disputes", the Tax Assurance Commissioner acknowledged the
NAO recommendation that HMRC set out more clearly the extent to which it is acceptable to settle individual issues
in the context of a wider settlement.

86. This resulted in revisions to the LSS Commentary (published in November 2013) regarding HMRC's approach to multi-
dispute cases in which they confirmed that there is no possibility of any sort of "package deal" under which HMRC
might concede one dispute in return for the taxpayer conceding another.

87. Each separate dispute should be dealt with on its merits, but this should include any genuine interaction between one
element of the dispute and another. Exceptionally, HMRC may take the view that litigation of a dispute might not
be cost-effective (even if HMRC would expect to succeed) if pursuing the dispute to litigation would prejudice cost-
effective resolution of other disputes in the case.

http://uk.westlaw.com/Document/I6EFCCA10E45311DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/I6EFCCA10E45311DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://www.nao.org.uk/report/settling-large-tax-disputes/
http://www.gov.uk/government/uploads/system/uploads/attachment_data/file/210246/3741_Tax_Assurance_AR_accessible.pdf
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88. However, any decision not to litigate, but to concede such a dispute in order to resolve a multi-dispute case, would be
rare in practice and require management through the relevant formal case governance procedures. The guidance notes
that a settlement made on this exceptional basis would be "in accordance with the law".

89. This position does cause a certain amount of frustration, certainly to taxpayers and their advisers, and a review of
how the LSS is now working should be carried out with a view to recommending changes either to it or HMRC's
Administrative Law Manual if there is evidence that the restrictions it contains go further than the law permits. This
would allow the Department to exercise the full extent of its discretionary powers in the collection and management
of revenue, producing a more efficient and fairer result for both taxpayers and the Department. That review could
be carried out by the Tax Assurance Commissioner whose responsibility includes oversight of tax disputes to ensure
they are resolved on a basis that brings tax in efficiently in accordance with the LSS and ensuring that it is applied
consistently.

90. The current sensitivity about whether certain taxpayers are paying a "fair" amount of tax and the Reports emanating
from the Public Accounts Committee in respect of the way some multinationals are structuring their tax affairs should
not be seen as a deterrent to developing and promoting a full range of possible outcomes to a tax dispute using ADR
techniques for that purpose. The concern that any agreement settled without judicial intervention might be criticised
as an unacceptable compromise, has potentially been neutralised and managed with the publication by HMRC of its
Code of Governance bringing with it more transparency about HMRC's decision making processes for tax disputes.

91. Unlike some areas of commercial litigation, there is no obligation on either party to a tax dispute to engage or
consider mediation. However, the Tribunal is empowered to bring to the attention of the parties the availability of
alternative dispute resolution procedures and to facilitate their use (r.3(1)(a) Tribunal Procedure (First-tier Tribunal)
(Tax Chambers) Rules 2009/273).

92. On 15 June 2020 Judge Sinfield (Chamber President) issued a Practice Statement under Rule 3 regarding the use of
ADR in Tax Disputes. The Statement confirmed that ADR could be used even after an appeal had been made and that
the Tribunal would grant a stay of proceedings for up to 150 days to accommodate that ADR process.

93. The Practice Statement clarified that ADR could be used even after HMRC had served their Statement of Case and
even after Lists of Documents and Witness Statements had been exchanged. As a result, HMRC are in the process
of changing their website guidance which currently states that only in "exceptional circumstances" will they agree to
ADR in such situations.

94. The Practice Statement which has been approved by the HMRC ADR Team and HMRC Solicitor's Office observes
that "all parties should consider whether ADR may be appropriate and to keep the possibility of ADR in mind as the
appeal progresses".

95. Where the Hearing Date for the litigation has been set, a stay will only be granted for ADR if the parties can satisfy the
Tribunal that the Hearing will not be delayed if ADR does not resolve the dispute. In practice the Hearing Date is not set
until after HMRC's Statement of Case has been served and document lists and witness statements have been exchanged
which in total can be as many as 4 months after an appeal has been made giving sufficient time for ADR to take place.

96. The Practice Statement also observes that ADR can be used before an appeal has been made to the Tribunal. The
Statement makes it clear that the Tribunal will only facilitate ADR if both parties agree to it. The Tribunal will not
direct or administer its use.

97. There has been some discussion which continues as to whether there should be a requirement or more encouragement on
parties to demonstrate (with an explanation of their actions) to the Tribunal that they have considered ADR (including
mediation) with possibly some incentive (or sanction on costs) as a way of influencing the parties' behaviour in this
respect. One proposal is to include an additional section in the Notice of Appeal Form (T240) asking whether HMRC

http://uk.westlaw.com/Document/IB88729F0FF0811DDA0C59144AFA83D26/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/IB88729F0FF0811DDA0C59144AFA83D26/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://www.judiciary.uk/wp-content/uploads/2020/06/200615-FTT-Tax-Chamber-Practice-Statement-on-ADR-1.pdf
http://www.judiciary.uk/wp-content/uploads/2020/06/200615-FTT-Tax-Chamber-Practice-Statement-on-ADR-1.pdf
http://www.judiciary.uk/wp-content/uploads/2020/06/200615-FTT-Tax-Chamber-Practice-Statement-on-ADR-1.pdf
http://www.judiciary.uk/wp-content/uploads/2020/06/200615-FTT-Tax-Chamber-Practice-Statement-on-ADR-1.pdf
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has given the taxpayer information about ADR; whether the taxpayer has applied for ADR and its outcome, all of which
would give further support and encouragement to its earlier use as the dispute progresses.

98. What the use of ADR techniques in tax disputes has so far demonstrated is that it can be a very useful and efficient
tool helping to produce either a settlement of the case or leaving the parties better prepared for litigation, in both cases
with consequent time and cost savings as a result.

99. The use of ADR and its impact on the relationship between the taxpayer and HMRC has attracted attention and
comments and itself been the subject of litigation in two recent cases.

100. In Serpentine Trust Limited v HMRC [2018] UKFTT 535 (TC) at issue was whether the terms of the settlement
concluded in good faith at the end of an otherwise successful mediation was valid and binding on both sides.

101. The Judge held it was not for the fundamental reason the contract was void being a "forward or future" agreement
which is ultra vires HMRC's powers, applying the decision, inter alia, in the Al-Fayed case (see above).

102. Commentators at the time thought this decision would impact adversely on ADR and its future use. That is not correct,
an overreaction and misses the point. The ADR process is, in effect, a structured negotiation where an independent
third party - in this case an HMRC mediation-trained facilitator - managed the process which resulted in the outcome
controlled entirely and at all times by the parties. The parties were responsible for ensuring any agreement, if intending
to be binding, was valid. The mediator's role is not to advise on such matters. The parties were responsible for organising
their own legal advice.

103. It is possible that a mediator with knowledge of tax law might have been alert to this issue but at best could only have
directed the parties to consider and decide it for themselves.

104. In the case of Good v Revenue and Customs Commissioners [2020] UKFTT 25 (TC) the Tribunal addressed the issue as
to whether HMRC should have acted as and when they did - to make a discovery - with knowledge they obtained from
ADR proceedings the implication, which the Tribunal decided they could not test, that such knowledge was obtained
from confidential discussions conducted on a without prejudice basis in the case of a mediation being knowledge they
would not otherwise have obtained.

105. The issue remains as to whether it is fair and proper for HMRC to act on knowledge received as a direct result of
disclosures made in the course of an ADR process, although much will depend on the particular circumstances of each
case and the understanding of the parties at the time the disclosure is made.

Governance

106. The review of governance followed the appointment by HMRC of its first Tax Assurance Commissioner who has
responsibility for overseeing the Government's programme.

107. The Code of Governance was republished in July 2014 to recognise some changes in the number and remits of the
various Case Boards (see Annex D) and make some consequential changes (and corrections) from the original version.

108. In addition, HMRC published their Code of governance resolving tax disputes explaining how HMRC aim to resolve
tax disputes, the governance of decisions and their resolution, how HMRC decide their position on disputed points
affecting more than one customer, and their internal programme to review settled cases. In the annexes to the document
are a governance model flow chart, the terms of reference of the Tax Disputes Resolution Board and the remits of the
other governance Boards.

109. There is an ADR Panel comprising HMRC officers with mediation training but independent of the case which looks
at cases where there may be unusual features or if the mediator is newly trained or unsure as to whether an application

http://uk.westlaw.com/Document/I86FF7AF0BD7A11E899E8FA1A1202CE9E/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/I543E7DD0E42711DA8FC2A0F0355337E9/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/I4F0005B0445211EA946BF1C43362A54C/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://www.hmrc.gov.uk/adr/resolve-dispute.pdf
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should be accepted or rejected. It is an internal process to ensure HMRC are correctly accepting (or rejecting) cases
where guidance is required.

110. In addition, where a case is particularly sensitive due to it having a high profile or involving significant amounts of
tax, ADR will only proceed on the basis that all parties understand any settlement negotiated as a result will be subject
to its terms being submitted for approval to the appropriate Governance Board, a process that can involve a delay of
some weeks before it is completed.

Statistics

111. Since 2015 HMRC have published ADR case statistics. For the period 2017/18 (to April 2018) - with the figures
for the previous year in brackets - 1,411 (1,265) applications were received by HMRC for ADR. 667 (515) of these
applications were rejected; 120 (321) cases were awaiting a decision whether or not to proceed, 667 (501) were active
with 455 (370) cases resolved successfully and 98 (96) going to litigation. In summary, 82% (79%) of cases were
resolved through ADR.

112. For the period 2018/19 (to April 2019) the number of applications fell to 1,144 of which 367 were resolved successfully
at a success rate of 88%, with "success" meaning the case had been "either fully" or partially resolved or clarified with
all results producing some benefit to the parties from the ADR process.

113. However, these statistics are for all cases both (i) small, medium-sized businesses and individuals and (ii) large and
complex cases. In previous years the statistics were divided between those two categories. In the last year for which
the statistics were shown in those two categories (2015/16) only 11 applications had been received, 4 of which were
rejected, 5 remained inactive at the time and 1 resolved. The previous year only 5 applications had been received, all of
which were active at the time the statistics were published. It is also understood that fewer than 5 cases were accepted
in the 18 months to April 2019.

114. The reason for this low number of large and complex cases and for the drop off in the overall number of applications has
not been fully analysed or explained. One reason could be that in view of their size and complexity it is necessary for
any agreed settlement recommendation coming out of the ADR process to be submitted to the additional governance
procedures which has seen such recommendations refused on occasion resulting in taxpayers and HMRC being
reluctant to engage in ADR in these cases. It is also possible that there is an improved collaborative climate in the
relationship between HMRC caseworkers and the large business community and their advisers as a result of the CDR
Programme being embedded in the LSS management process and that has resulted in more disputes being resolved
at an earlier stage.

International developments- use of ADR in Cross-border disputes

115. The Author believes the use of ADR techniques and mediation could play a significant part in resolving Double Tax
Treaty disputes between Member States where there exists in a Double Tax Treaty between those two countries a mutual
agreement procedure (MAP) whether or not it includes an arbitration mechanism. The use of ADR techniques could
facilitate a resolution producing savings in time (and cost and avoiding the need for arbitration).

116. In July 2013, the OECD published their Action Plan on Base Erosion and Profit Shifting (BEPS) which was endorsed
by the G20 Governments. The BEPS Report recommended a series of Actions and a timetable for achieving them.

117. The BEPS Action 14 Final Report published in 2015 recognised the need to strengthen the effectiveness and efficiency
of the Double Tax Treaty MAP process by minimising the risks and uncertainty and "unintended" double taxation with
a requirement for the effective and timely resolution of disputes including the political commitment to doing so. It
proposed a minimum standard comprising some 21 measures with 12 recommended best practices and a peer-based

http://www.oecd.org/ctp/BEPSActionPlan.pdf
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monitoring mechanism overseen by the Forum on Tax Administration (FTA) MAP Forum (whose terms of reference
and assessment methodology were published in October 2016) which has completed 45 country reports to monitor how
countries complied with their obligations to meet that minimum standard.

118. However, from the outset of the BEPS project there was an ambition to introduce universal mandatory binding
arbitration into the MAP process as a panacea to dispute resolution and for such provisions to be included in the
multilateral instrument (MLI) introducing other BEPS proposals into the bilateral treaty network between OECD
Member States. In the event only 20 countries expressed an interest in the principle of mandatory binding arbitration.
The MLI was published earlier in 2017. Many countries signing up to the instrument listed reservations in respect of the
arbitration provisions. Whilst the arbitration template set out in the MLI is welcomed and is a significant improvement
on what it seeks to replace, the concern was that when the totality of all the reservations are measured against a single
ambition to have an effective and efficient mechanism procedure to resolve cross-border tax disputes multinational
enterprises in particular will still have concerns.

119. What is missing is a holistic approach to dispute resolution that starts long before any formal MAP engagement is
initiated, either by the relevant tax administration or the taxpayer caught up in the dispute for whom that uncertainty has
a potentially significant impact on its financial reporting position. In its strategic plan the FTA MAP Forum identified a
number of specific initiatives which through training and education could assist countries with process improvements.

120. The writer believes all of this could be brought together in a holistic Collaborative Dispute Resolution (CDR)
programme that could include as one of the process tools the use of Supplementary Dispute Resolution (SDR) and Non-
Binding Dispute Resolution (NBDR) processes as a tool for complementing MAP not necessarily as an alternative to
it but possibly as a precursory step where negotiations have stalled.

121. A significant amount of work had already been undertaken in this area - not least by the OECD itself many years
ago. In their best practice recommendations in their Manual on Effective Mutual Agreement Procedures (MEMAP)
in February 2007 the OECD recognised (at para. 3.5.2) "the potential benefits of using a mediator to facilitate the
successful outcome of a MAP process". Other countries are now starting to consider the use of SDR in international
disputes. Significantly, the UN Tax Subcommittee in 2017 also identified the benefits of non-binding forms of dispute
resolution and are drawing up a Handbook on tax dispute resolution and a sample NBDR Agreement for use by parties.

122. In September 2019 the OECD held its first Tax Certainty Day recognising that more work is necessary in the area of
prevention and more effective dispute resolution procedures. It recognised that arbitration is seen by many as a "red
flag" and not a panacea to dispute resolution as well as the need to give taxpayers the opportunity for more involvement
in the process.

123. The OECD subsequently issued its proposal for a "unified approach" to a new international tax regime prompted by
the digitisation of the economy and based on a two-pillar structure. This proposal opened for debate the effectiveness
of existing approaches to dispute prevention such as unilateral and multilateral advanced pricing agreements (APAs),
mandatory binding MAP arbitration and the more recently introduced International Compliance Assurance Programme
(ICAP) asking what new approaches should be considered to reduce disputes and resolve double taxation.

124. A significant part of it focused on the requirement that new effective and binding dispute prevention resolution
mechanisms were required because securing tax certainty would be an essential element of the unified approach. An
innovative approach is being considered under which tax administrations would provide early tax certainty for the
purposes of establishing one of the elements in the architecture of Pillar 1 being a new taxing right with the possible
creation of representative panels that would carry on a review function and provide that tax certainty.

125. While any initiative that brings new thinking engagement to the challenge of improving dispute resolution is welcome,
there are already differing positions on how to apply enhanced dispute resolution mechanisms with the need to consider
measures that do not face the same domestic obstacles to their adoption as to mandatory binding arbitration rules.

http://www.oecd.org/ctp/dispute/manualoneffectivemutualagreementprocedures-index.htm
http://www.oecd.org/tax/forum-on-tax-administration/publications-and-products/international-compliance-assurance-programme-pilot-handbook-2.0.pdf
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126. It might be that the work on improving tax certainty in dispute prevention and resolution will take a fresh look at the
SDR initiatives proposed by the OECD some 15 years ago.
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Key Acts
Commissioners for Revenue and Customs Act 2005 - s.5 sets out HMRC's powers of collection and management of revenue
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